5 Docket No. SPO- 120 

Serial No. 10/522,047 

Remarks 

Claims 7-11 and 15-22 are pending in the subject application. By this Amendment, the 
applicants have amended claims 7,11,17 and 22. Support for the claim amendments can be found 
in the specification as originally filed including at page 1 , lines 11-14 and page 9, line 3 5 to page 1 0, 
line 12. No new matter has been added by these amendments. Entry and consideration of the 
amendments presented herein is respectfully requested. Accordingly, claims 7-11, 15-22 are 
currently before the Examiner. Favorable consideration of the pending claims is respectfully 
requested. 

The amendments set forth herein have been made in an effort to lend greater clarity to the 
claimed subject matter and to expedite prosecution. These amendments should not be taken to 
indicate the applicants' agreement with, or acquiescence to, the rejections of record. Favorable 
consideration of the claims now presented, in view of the remarks and amendments set forth herein, 
is earnestly solicited. 

Initially, the applicants wish to note that the reference (cite No. R8) that was submitted to the 
Patent Office in an Information Disclosure Statement on October 24, 2005 was not initialed as 
having been considered by the Examiner. Attached herewith is a copy of Form PTO Form 1449 for 
the Examiner's review. The applicants' kindly request that the Examiner initial the reference as 
being considered by the Examiner and please return a copy of form to the undersigned. 

Claims 17, 18and21 have been rejected under 35 U.S.C. §112, first paragraph, as failing to 
comply with the enablement requirement, more particularly for failing to enable "prevention." 
Although the applicants do not agree with this rejection, in order to expedite prosecution the claims 
have been amended herein to delete the term "preventing," thereby, rendering moot this ground for 
rejection. 

Claims 7-10, 15-19and21 have been rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Bijlsma et al (US Patent No. 6,686,341 and WO 00/57727). The applicants respectfully 
traverse this ground for rejection. 

The Office Action states that "the polysaccharides disclosed by Bijlsma et al. can have as 
many as 1 in 10 or 1 in 3 saccharide units modified with a phosphate group. Since polysaccharides 
of over 1 0 kD will have [more] than about 500 saccharide units per polymer, . . . substantially all of 
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them will have at least one phosphate group" (Office Action, page 11). Therefore, the Examiner 
concludes that the polysaccharides disclosed by Bijlsma et al. meet "the requirements of [the] 
limitation that at least 90% of the molecules of dextran be phosphorylated" (Office Action, page 12). 

By this amendment the applicants have amended claims 7 and 1 7 to clarify that "at least 90% 
of the hydroxyl groups in the dextran molecules are phosphorylated." Since Bijlsma et al. describe 
nutritional compositions which contain only "sli ghtly " negatively charged polysaccharides and 
expressly teach away from polysaccharides that contain "too many negatively charged groups" (U.S. 
Patent , columns 5-8; WO Pub., pages 7-12), Bijlsma et al. do not disclose or suggest the method 
now claimed. Accordingly, the applicants respectfully request reconsideration and withdrawal of the 
rejection under 35 U.S.C. §1 03 based on Bijlsma et al. 

Claim 22 has been rejected under 35 U. SC. § 1 03(a) as being unpatentable over Bijlsma et al. 
as applied to claims 7-10, 15-19 and 21 above, and further in view of Tarelli et al (Anal Biochem 
222: 1 96-201 , 1 994). The applicants respectfully traverse this ground for rejection because the cited 
references, either taken alone or in combination, do not disclose or suggest the applicants' method as 
now claimed. 

The Office Action states that Tarelli et al. disclose a method of phosphorylating saccharides 
and other Oi l-containing compounds wherein the polysaccharide is dissolved in a phosphate buffer, 
freeze-dried, and heated to 56C for a period of days" (Office Action, page 13). Accordingly, the 
Office Action concludes that "[i]t would have been obvious to one of ordinary skill in the art at the 
time of the invention to make a phosphorylated dextran for use in the invention of Bijlsma et al, 
using the freeze-drying and 24 hour heating steps as described by Tarelli et al. " (Office Action, page 
13). 

To expedite prosecution, the applicants have amended claim 22. Specifically, the 
phosphorylated dextran has now been defined as having a molecular weight of at least 100,000 and 
immunopotentiating activity, wherein at least 90% of the hydroxyl groups in the dextran molecules 
are phosphorylated. Furthermore, step (d) which recites "confirming that at least 90% of the 
hydroxyl groups in the dextran molecules are phosphorylated" has been introduced. 
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It is well established in the patent law that the mere fact that the purported prior art could 
have been modified or applied in some manner to yield an applicant's invention does not make the 
modification or application obvious unless "there was an apparent reason to combine the known 
elements in the fashion claimed" by the applicant. KSR International Co. v. Teleflex Inc., 550 U.S. 

(2007). Furthermore, an applicant's invention is not "proved obvious merely by demonstrating 

that each of its elements was, independently, known in the (purported) prior art." Id. In this case, 
the applicants respectfully submit that there is no reason to modify the cited references to arrive at 
the current invention and, thus, there is no prima facia case of obviousness. 

Since the Bijlsma et al. reference expressly teaches away from a high degree of 
phosphorylation, and Tarelli et al fail to disclose or suggest a phosphorylated dextran in which at 
least 90% of the hydroxyl groups are phosphorylated, one of ordinary skill in the art would have had 
no reason to confirm that at least 90% of the hydroxyl groups in the dextran molecules are 
phosphorylated. Accordingly, the applicants respectfully request reconsideration and withdrawal of 
the rejection under 35 U.S.C. §103 based on Bijlsma et al. in view of Tarelli et al. 

Claims 1 1 and 20 have been rejected under 35 U.SC. § 103(a) as being unpatentable over 
Bi jlsma et al. as applied to claims 7-10, 15-19 and 21 above, and further in view of Suzuki et al. 
(Carbohydrate Res 53:223-229, 1977) in view of Saccoera/. (Carbohydrate Res 184:193-202, 1988). 
The applicants respectfully traverse this ground for rejection because the cited references, either 
taken alone or in combination, do not disclose or suggest the current invention. 

The Office Action states that "Suzuki et al. discloses a phosphorylated dextran and a method 
of making said dextran phosphate by reacting the dextran with polyphosphoric acid and triethylamine 
in anhydrous formamide. . . .Sacco et al. discloses a method of phosphorylating dextran comprising 
heating dextran in the presence of tributyl amine and polyphosphoric acid" (Office Action, page 14). 
Accordingly, the Office Action asserts that "[i]t would have been obvious to one of ordinary skill in 
the art at the time of the invention to make dextran phosphates of Bijlsma et al. by the reaction of 
Suzuki et al. carried out under heating" (Office Action, page 14). 
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The applicants have also amended claim 1 1 to clarify that "at least 90% of the hydroxyl 
groups in the dextran molecules are phosphorylated." Moreover, an additional step which recites 
"confirming that at least 90% of the hydroxyl groups in the dextran molecules are phosphorylated" 
has been introduced. 

The shortcomings of the primary Bijlsma et al. reference with respect to the current invention 
have been discussed above. The Suzuki et al. reference and the Sacco et al. reference do not cure, or 
even address, these shortcomings. 

Specifically, the cited references, either taken alone or in combination, do not disclose or 
suggest a phosphorylated dextran in which at least 90% of the hydroxy] groups are phosphorylated. 
Therefore, it would not have been obvious to one of ordinary skill in the art at the time of the instant 
invention to confirm that at least 90% of the hydroxyl groups in the dextran molecules are 
phosphorylated. Therefore, the applicants respectfully request reconsideration and withdrawal of the 
rejection under 35 U.S.C. §103 based on Bijlsma et al, Suzuki et al. and Sacco et al. 
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In view of the foregoing remarks and the amendments to the claims, the applicants believe 
that the currently pending claims are in condition for allowance, and such action is respectfully 



The Commissioner is hereby authorized to charge any fees under 3 7 CFR § § 1 . 1 6 or 1 . 1 7 as 
required by this paper to Deposit Account No. 19-0065. 

The applicants invite the Examiner to call the undersigned if clarification is needed on any of 
this response, or if the Examiner believes a telephonic interview would expedite the prosecution of 
the subject application to completion. 



Attachment: Copy of Form PTO-1449 submitted to the Patent Office on October 24, 2005 



requested. 



Respectfully submitted, 




David R. Saliwanchik 
Patent Attorney 
Registration No. 3L794 
Phone No.: 352-375-8100 
Fax No.: 352-372-5800 
Address: P.O. Box 142950 



Gainesville, FL 32614-2950 
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